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them to Commercial Bank L, an unrelated
entity serving as trustee of the pool. Com-
mercial Bank L immediately sells in a public
offering certificates of interest in the trust
of a maturity of 10 years in registered form.
Commercial Bank L transfers the cash pro-
ceeds of the offering to Commercial Bank K.
The certificates of interest in the trust are
of a type offered to the public and are not de-
scribed in section 163(f)(2)(B). Pursuant to
paragraph (d)(1), the certificates of interest
in the pool are registration-required obliga-
tions without regard to the fact that the ob-
ligations held by the trust are not registra-
tion-required obligations.

(e) Regular interests in REMICS. (1) A
regular interest in a REMIC, as defined
in sections 860D and 860G and the regu-
lations thereunder, is considered to be
a ‘‘registration-required obligation”
under section 163(f)(2)(A) and §1.163-5(c)
if the regular interest is described in
section 163(f)(2)(A) and §1.163-5(c),
without regard to whether any obliga-
tion held by the REMIC to which the
regular interest relates is described in
section 163(f)(2)(A) and §1.163-5(c). A
regular interest in a REMIC is consid-
ered to be described in section
163(f)(2)(B) and §1.163-5(c), if the reg-
ular interest is described in section
163(£)(2)(B) and §1.163(c), without regard
to whether any obligation held by the
REMIC to which the regular interest
relates is described in section
163(£)(2)(B) and §1.163-5(c).

(2) An obligation held by a REMIC is
considered to be described in section
163(f)(2) (A) or (B) if such obligation is
described in section 163(f)(2) (A) or (B),
respectively, without regard to wheth-
er the regular interests in the REMIC
are so considered.

(3) For purposes of section 4701, a reg-
ular interest is considered to be issued
solely by the recipient of the proceeds
from the issuance of the regular inter-
est (hereinafter the ‘‘sponsor’). The
sponsor is therefore liable for any ex-
cise tax under section 4701 that may be
imposed with reference to the principal
amount of the regular interest.

(4) In order to implement the purpose
of section 163, §1.163-5(c), and this sec-
tion, the Commissioner may charac-
terize a regular interest in a REMIC
and any obligation held by such REMIC
in accordance with the substance of the
arrangement they represent and may
impose the penalties provided under
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sections 163(f)(1) and 4701 in the appro-
priate amounts and on the appropriate
persons. This provision may be applied,
for example, where a corporation issues
an obligation that is purportedly in
registered form and that will qualify as
a ‘‘qualified mortgage’” within the
meaning of section 860G(a)(3) in the
hands of a REMIC, contributes the ob-
ligation to a REMIC as its only asset,
and arranges for the sale to investors
of regular interests in the REMIC in
bearer form that do not meet the re-
quirements of section 163(f)(2)(B). If
this provision is applied, the obligation
held by the REMIC will not be consid-
ered to be issued in registered form or
to meet the requirements of section
163(f)(2)(B). The corporation will not be
allowed a deduction for the payment of
interest on the obligation held by the
REMIC, and the excise tax under sec-
tion 4701, calculated with reference to
the principal amount of the obligation
held by the REMIC, will be imposed on
the corporation and may be collected
from the corporation and its agents.

[T.D. 8202, 53 FR 17928, May 19, 1988, as
amended by T.D. 8300, 55 FR 19626, May 10,
1990]

§1.163-6T Reduction of deduction
where section 25 credit taken (tem-
porary).

(a) In general. The amount of the de-
duction under section 163 for interest
paid or accrued during any taxable
year on a certified indebtedness
amount with respect to a mortgage
credit certificate which has been issued
under section 25 shall be reduced by the
amount of the credit allowable with re-
spect to such interest under section 25
(determined without regard to section
26).

(b) Cross reference. See §§1.25-1T
through 1.25-8T with respect to rules
relating to mortgage credit certifi-
cates.

[T.D. 8023, 50 FR 19355, May 8, 1985]

§1.163-7 Deduction for OID on certain
debt instruments.

(a) General rule. Except as otherwise
provided in paragraph (b) of this sec-
tion, an issuer (including a transferee)
determines the amount of OID that is
deductible each year under section
163(e)(1) by using the constant yield
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method described in §1.1272-1(b). This
determination, however, is made with-
out regard to section 1272(a)(7) (relat-
ing to acquisition premium) and
§1.1273-1(d) (relating to de minimis
OID). An issuer is permitted a deduc-
tion under section 163(e)(1) only to the
extent the issuer is primarily liable on
the debt instrument. For certain limi-
tations on the deductibility of OID, see
sections 163(e) and 1275(b)(2). To deter-
mine the amount of interest (OID) that
is deductible each year on a debt in-
strument that provides for contingent
payments, see §1.1275-4.

(b) Special rules for de minimis OID—(1)
Stated interest. If a debt instrument has
a de minimis amount of OID (within
the meaning of §1.1273-1(d)), the issuer
treats all stated interest on the debt
instrument as qualified stated interest.
See §§1.446-2(b) and 1.461-1 for the
treatment of qualified stated interest.

(2) Deduction of de minimis OID on
other than a constant yield basis. In lieu
of deducting de minimis OID under the
general rule of paragraph (a) of this
section, an issuer of a debt instrument
with a de minimis amount of OID
(other than a de minimis amount treat-
ed as qualified stated interest under
paragraph (b)(1) of this section) may
choose to deduct the OID at maturity,
on a straight-line basis over the term
of the debt instrument, or in propor-
tion to stated interest payments. The
issuer makes this choice by reporting
the de minimis OID in a manner con-
sistent with the method chosen on the
issuer’s timely filed Federal income
tax return for the taxable year in
which the debt instrument is issued.

(c) Deduction upon repurchase. Except
to the extent disallowed by any other
section of the Internal Revenue Code
(e.g., section 249) or this paragraph (c),
if a debt instrument is repurchased by
the issuer for a price in excess of its ad-
justed issue price (as defined in §1.1275—
1(b)), the excess (repurchase premium)
is deductible as interest for the taxable
year in which the repurchase occurs. If
the issuer repurchases a debt instru-
ment in a debt-for-debt exchange, the
repurchase price is the issue price of
the newly issued debt instrument (re-
duced by any unstated interest within
the meaning of section 483). However, if
the issue price of the newly issued debt
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instrument is determined under either
section 1273(b)(4) or section 1274, any
repurchase premium is not deductible
in the year of the repurchase, but is
amortized over the term of the newly
issued debt instrument in the same
manner as if it were OID.

(d) Choice of accrual periods to deter-
mine whether a debt instrument is an ap-
plicable high yield discount obligation
(AHYDO). Section 163(e)(b) affects an
issuer’s OID deductions for certain
high yield debt instruments that have
significant OID. For purposes of sec-
tion 163(i)(2), which defines significant
OID, the issuer’s choice of accrual peri-
ods to determine OID accruals is used
to determine whether a debt instru-
ment has significant OID. See §1.1275—
2(e) for rules relating to the issuer’s ob-
ligation to disclose certain information
to holders.

(e) Qualified reopening—(1) In general.
In a qualified reopening of an issue of
debt instruments, if a holder pays more
or less than the adjusted issue price of
the original debt instruments to ac-
quire an additional debt instrument,
the issuer treats this difference as an
adjustment to the issuer’s interest ex-
pense for the original and additional
debt instruments. As provided by para-
graphs (e)(2) through (5) of this section,
the adjustment is taken into account
over the term of the instrument using
constant yield principles.

(2) Positive adjustment. If the dif-
ference is positive (that is, the holder
pays more than the adjusted issue price
of the original debt instrument), then,
with respect to the issuer but not the
holder, the difference increases the ag-
gregate adjusted issue prices of all of
the debt instruments in the issue, both
original and additional.

(38) Negative adjustment. If the dif-
ference is negative (that is, the holder
pays less than the adjusted issue price
of the original debt instrument), then,
with respect to the issuer but not the
holder, the difference reduces the ag-
gregate adjusted issue prices of all of
the debt instruments in the issue, both
original and additional.

(4) Determination of issuer’s interest ac-
cruals. As of the reopening date, the
issuer must redetermine the yield of
the debt instruments in the issue for
purposes of applying the constant yield
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method described in §1.1272-1(b) to de-
termine the issuer’s accruals of inter-
est expense over the remaining term of
the debt instruments in the issue. This
redetermined yield is based on the ag-
gregate adjusted issue prices of the
debt instruments in the issue (as deter-
mined under this paragraph (e)) and
the remaining payment schedule of the
debt instruments in the issue. If the
aggregate adjusted issue prices of the
debt instruments in the issue (as deter-
mined under this paragraph (e)) are
less than the aggregate stated redemp-
tion price at maturity of the instru-
ments (determined as of the reopening
date) by a de minimis amount (within
the meaning of §1.1273-1(d)), the issuer
may use the rules in paragraph (b) of
this section to determine the issuer’s
accruals of interest expense.

(b) Effect of adjustments on issuer’s ad-
justed issue price. The adjustments
made under this paragraph (e) are
taken into account for purposes of de-
termining the issuer’s adjusted issue
price under §1.1275-1(b).

(6) Definitions. The terms additional
debt instrument, original debt instrument,
qualified reopening, and reopening date
have the same meanings as in §1.1275—
2(k).

(f) Effective dates. This section (other
than paragraph (e) of this section) ap-
plies to debt instruments issued on or
after April 4, 1994. Taxpayers, however,
may rely on this section (other than
paragraph (e) of this section) for debt
instruments issued after December 21,
1992, and before April 4, 1994. Paragraph
(e) of this section applies to qualified
reopenings where the reopening date is
on or after March 13, 2001.

[T.D. 8517, 59 FR 4804, Feb. 2, 1994, as amend-
ed by T.D. 8674, 61 FR 30138, June 14, 1996;
T.D. 8934, 66 FR 2815, Jan. 12, 2001]

§1.163-8T Allocation of interest ex-
pense among expenditures (tem-
porary).

(a) In general—(1) Application. This
section prescribes rules for allocating
interest expense for purposes of apply-
ing sections 469 (the ‘‘passive loss limi-
tation’’) and 163 (d) and (h) (the ‘‘non-
business interest limitations’’).

(2) Cross-references. This paragraph
provides an overview of the manner in
which interest expense is allocated for
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the purposes of applying the passive
loss limitation and nonbusiness inter-
est limitations and the manner in
which interest expense allocated under
this section is treated. See paragraph
(b) of this section for definitions of cer-
tain terms, paragraph (c) for the rules
for allocating debt and interest expense
among expenditures, paragraphs (d)
and (e) for the treatment of debt repay-
ments and refinancings, paragraph (j)
for the rules for reallocating debt upon
the occurrence of certain events, para-
graph (m) for the coordination of the
rules in this section with other limita-
tions on the deductibility of interest
expense, and paragraph (n) of this sec-
tion for effective date and transitional
rules.

(3) Manner of allocation. In general,
interest expense on a debt is allocated
in the same manner as the debt to
which such interest expense relates is
allocated. Debt is allocated by tracing
disbursements of the debt proceeds to
specific expenditures. This section pre-
scribes rules for tracing debt proceeds
to specific expenditures.

(4) Treatment of interest expenses—(i)
General rule. Except as otherwise pro-
vided in paragraph (m) of this section
(relating to limitations on interest ex-
pense other than the passive loss and
nonbusiness interest limitations), in-
terest expense allocated under the
rules of this section is treated in the
following manner:

(A) Interest expense allocated to a
trade or business expenditure (as de-
fined in paragraph (b)(7) of this sec-
tion) is taken into account under sec-
tion 163 (h)(2)(A);

(B) Interest expense allocated to a
passive activity expenditure (as defined
in paragraph (b)(4) of this section) or a
former passive activity expenditure (as
defined in paragraph (b)(2) of this sec-
tion) is taken into account for purposes
of section 469 in determining the in-
come or loss from the activity to which
such expenditure relates;

(C) Interest expense allocated to an
investment expenditure (as defined in
paragraph (b)(3) of this section) is
treated for purposes of section 163(d) as
investment interest;

(D) Interest expense allocated to a
personal expenditure (as defined in
paragraph (b)(6) of this section) is

861



		Superintendent of Documents
	2010-10-07T11:53:25-0400
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




